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m ‘ " : . QUIRES  PLRMISSION OF  THE  COPYRIGHY buceo EXACTLY AS RECEIVEO FROM .
‘ . . . OWNER - N “ ’I ) * THE PERSON OR ORGANIZABION ORIGIN-
ATING IT POINTS OF VIEW 8R OPINIONS
'\. \ . . . : . :;:VIFO? 00 NOT NECESSARILY REPRE-
, S , . B en . FICIAL N
N~ o PROMOTING SCHOLARSHIP IN THEAREA OF FREEDOM OF SPEECH coucarion rosition o-haier  OF
) A : . . : :
M | : . ) ) . . N
M . . ] . . _
— c : ' Haig Bosmajian ) C . S
= S | o - AR
wJ . ' \University,of‘Washington . \g\\
-ﬂ‘ s n ’ o ) Q’\
. .~ "Give me the Jliberty to know, to utter, and to argue freely according :\ ,
. ‘ . .:l . - . . ! - ,
‘to conscience, above all liberties,'"” declared John Milton in his famous 4
. TN . . . - N .
- ' ‘1644 "speech' attacking censorship. S . o -
. \ : ‘

+ - Exactly three hundred years later, in- 1944 this high priority given

‘go_freedom ofnexpression was re1terated by Supreme Court Justlce Wiley
-t L
‘Rutledge wpen?he said in Thomas V. Collins, speaking for the maJority: -
A k ‘. .
"The case confronts us agadin with the duty our system places on this -

Court té say where the 1nd1v1dual s freeaﬁm Ends and the/;tat7ﬁs poﬁ@r

N VoL e s

. -begins. Choice on that bordcr, now as always dclicqte, is p rhaps more

. -
- ’
. S . o -

so_@here‘thq usual presumption supporting legislation is balanced by - Ty

- the preferred place given-in our s?heme to the great, the 1ndispensable
' 2 : .

{ @ -

democratic f \edoms secured by the First hmendment. .That priority gives'
these liberti s!a-sanct-ty dnd a sanction not permitting dubious intru-
L l.‘ - ‘ . ‘ -
12 S " ‘
’ sions _ - : . \ :
In his 1957: oth dissent, -Justice Douglas (with:Justice Black coms

« - .

\\\\icurring) asserted- at "gthe First Amendment, ‘its prohibition in terms’ o~
o v . . [ ! « » ..
e i A . : :

absolute, was:designed to preclude courts as well as legislatyres from

weighing “the valﬁes‘of speech against silence. The First A endment-put

: o ' . . ) L
free speech in the preferred pos’ition."3 C ) . . : i).
r ‘ - ’

- N B . R N

One'wquld assume that there really would be no néed to actively,
A}

. . . \

o
larship #n our Speech Co ni-

-

promote 1nterest in freedom of speech sc
ation dlSLipllng, yet, nside from the gsearch reported over the past S T

~
0o
0 | on
ny
v
[

\. | ' ., . ] - [ -..
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decade in our Frec Speech Yearbook, freedom oftipcech scholarship appearing
w in our journals has been'm(nim\ . For example, the number of scholarly
articles directly related to fregdom of speech prearing in the sixty years

of publicatlon of The Quarterly Journal of Spec 1 has been shamefully small

and inadequate, averaging out to something like one scholarly free speech .

article ¢very ten years in what tradiC{onally,has been considered. the major

v Journal 1n our field of study: ‘7 o - ' : :
’ y/

il

There are, of course, a variety of reasons for the interest in free .

4 i

»\3' speech scholarship in the Speech discipline developing <o slowly over
the‘past hdlf century. One could assume that there simply have. not been

enough qualified professors in this interest area who could offér freedom '

| P ' ) .
. . Al . Y
of speech courses or direct free speech theses and dissertations. Ohe

could also. assume that there have been and still are professors and

‘journal editors who have not seen freedom of speech as %n integral part
- . ; ,
v of our d1sc1p11ne. One could also assume that some of the freedom

$ .

n\ . speech scholarship we have published has really not been very valuable.

-

o E am going to assume today, however, that one important reason
) . ‘L . Sy
1]

for the slow development of scholarship in freedom of speech has been a a

- lack of an awareness of the types of scholarly studies which are possible
(’ o \\ '

and needed. /More than onge have\I\been asked, '"What do-you teach in a .
i \

or "Whab.ﬁind of 8peech Communicatior research

freedom of speech course?"

can one do in the area‘ irst Amendment ‘rlghts”" - ‘

"’.‘ s )

Therefore, I will fqbus my remarks on seVEral First Amendment.

duestions, problems, and controversies whlchkwarrant ‘'scholarly’ treatment,

o N B . “
o : \ _

whetherfin‘the form of theses, dissertatlons, journal articles or books. ,

. One rcstarch advantage wq.rh»qpooch Communication have is thnt the lir/L// » .

| g. : ' ' bw S 3 : ; L // : t 4// . ‘. :;_.
o 4 g .
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Amendment rights cut across all our areas of spccialization and offer

opportunities for soholarly work in these areas: Rhetoric, Speedn

. N

» f Lducation, Oral Interpretation, Parliamentary Procedure, Experimental
'studies, Radio—TV, and/Theater . : ' T
7 .

- -

We can apply our diverse perspectives and tools of 4nalysis to the

. 'First Amendpent rlghts. The expertise of .the rhetorician in areas such
- as argumentation, style, value systens, and language need to be brought to

bear on some of the classic First Amendment cases and free specch essays.

¢

) * For example, it would be worthwhile fér someone in our d1scipline to lobk

0 , -
J at the '"'cold war' cases lelated\to the un—American activities-&ﬂVestigating

N

‘committees, federal and state. In some cases we have available the
. v -

s

' transcript the Congressional hearing at which a witness refused to
- answer *‘quest. about his or her‘associations; we have the contempt .
g '; r citat®on rccords, we‘have the lower court op1nlons upholding the contempt
o o | citatlons, we have the briefs prepared “for presentatlon before the Unlteé

“ States.Supreme Court; we' have tape recordings of the oral arguments

T . delivered'before the Court; we have the Court's opinions. It is all

’ “
there to be examlned evaluated, 'and criticized. .

.

[

- It would be'worthwhlle to re- e\amine the loyaltv oath cases (with all

-

'the same kinds of materlals avallable. transcr1pt§, brlefs tapes,

op1nlons)U one dec?dt after the Supreme Court struck down Néw YQrk s

—— .
. 1oyaltv oathlrequlred of teacher?‘ﬁnd ;hé more recent dec1slons f1nd1ng
“unconstitutional requirements that persons about to become practic1ng
. \ .
< attorneys;d;;3§ose their assocﬁational ties. - . - *
o ‘ * . o ', , 4-. . ,
\‘Q&; =While the rhetorician is examining the lines f argupent, the
redsonlng, the languaée of’the-affgrneys and the’ judges, the empirical
. N . -
a i /
Q : . . : '

.
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' sctolar might examine the '"hypothescs” ué&g in some of the opinions. In
:
a numbey of caseg(relatcd to investigating committees, loyalty aLh,, and

P,

© government surveillance, the "chilling cffect" argument has been one that

~

has been used 'to strike down the oatbs, curtail committee activities and

L

question the legitimacy of government surveillance. For example 1in

Watkins v. United States, the Supreme Court, finding for Watkins who had

refused to answer some questions put to him by a Subcommittee of the House
of Represertatives Committee on Un-American Activities, declared:

Abuses of the investigative process may imperceptibly
/z;ad to abridgment of protected freedoms. Thenmeré summoning

of a witness and compelling him to testify, againét'his will,

. - ] .
about his beliefs’, expression$ or associations.is a measure
of governmental interference. And when those forced revela-
% - - .
. ' . . ' *
tions concern matters that are unorthedox, unpopular, oreven

hateful to the general public, the reaction in the life of.

the witness may be disastrous...;Beyohd that, there is the’

more subtle and immeasurable effecct upon those who'tend to
adhere to the most orthodox and uncontroversial view' and .

associations in order to avoid a similar fate at some . future

a VV\V
time. ‘ ’ o .. T R ,

[4

First, I think 1t would be. valuable if <ome Speech Comnunication

scholars took thelr tape 1;cordérs and interviewed some of cho e 1ndiv1d—
4

. ’

u11q who were br0u°ht beforg the ‘various state and federal un-A erlcan

activities committees. VWe should have an oral hlstorlcal 1eLord of whng

A

- 7 ™y : ’ 3
these people went through. To what extent was the Court corréct whcnalt\\\

said that "the Fcactibn in the life of the witness may bc disastrous:."

.

ERIC - o 4 . _.(
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In Baird v. State Bar of Arizona, the Supreme Court in finding for

Sara Baird whose application was not processed by the Bar Committec

because she had refused to answer the Bar Committee question asking whether

she had ever been a member of the Communist Party or any organization
. L)

"that advocates overthrow of the United States Government by force or
violence," said that "when a State attempts to make inquiries about a

person's beliefs and associétiqns, its power is limited by the First
f
. .
Amendment. Broad and sweeping state inquiries into these protected

areas, as Arizona has engaged in here, discourage citizens from exer-
!

cising rights protected by the Constitution."5
N : ‘
In 1972, Chief Justice Burger, delivering the opinion of the Court

in Laird v. Tatiﬁfwééntended that the '"chilling effect” complained of by

.
citizens who were askifig tliat tihe United States Army stop conducting r

. [}
surveillance activities at lawful and peaceful civilian meetings, was not
a demonstration of any ecific harm coming to the respondents in the 'case.

The Chief Justice declared: '"That alleged 'chilling' effect maprgrhaps be

‘e seen as arising from respondents' very perception of the systeq/as
inappropriate to the Army'swrole under our form of government, or as
’ ' - '

arising from respondents' beliefs that it is inherently dangerous for the

military to be concerned with activities in the civilian sector, or as

arising from respondents’' 1es§/generalized yvet speculative apprchensivencss
. 5,

. N : .
that the Army may at some future date misuse the information in some way
- * . A

! that would cause direct harm to respondents. _Allegations of a subjective

N o +
' 'chill' are not an adequate substitute for & claim of specific present

—— . 6 M

~objective harm er a threat of specific future harm...." R

ERIC -
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. [ & )
/ : L ‘
s 1
Justice Doupylas dissenting, along with Justices Marshall, Bremian

cand Stewart, wrote: "The Constitution was deslgned té keep ‘government

of £ the backs of the people....The Bill of Rights was designed to keep
agents of government and official eavesdroppers away from assemblies of
people. The afm was to allow men'to be free-and iIndependent and to assert

their rights against government. There can be no influence more paralyzing

.
)
v

of that objective than. Army surQeLlLance."7

Many of us have argued against loyalty oaths, surveillance, and

investigations because we have contended that such governmental inquiries

and, activities have a chilling effect on our freedoms of speech and,

»
Al

assembly. We look back into history and see the silencing effecfs of ;hc’

investigation and perecutionyof Galileo. ﬁﬁt is it possible tﬁat such

oaths, ihvestigations, and';urvcilldncg'have/fhe effect of motivating some

citizens to mb?gjdisséﬁ;? mqfe speech?‘ During‘thg‘yietnam war we know that

tﬁousands'of d?ggenterszwere\harassed, arrested, and beaten for their anti-
! .

war speech and activities. get the dissent continued. If the harassmen;

and jailings did %ave_a chilling-effect, what kinds of people were

intimidated intp silence for fear pf'losfng their jobs, offending their

. neighbors, or beiné thrassed? qpbh a question néeds to be answered by
i B N

Speech Communication scholass, for it is the fear of spéaking out that we

are concerned with Here. - - .

Our eipertise in languagé and style should lcadé¥s,td research in the

.areas of;”fighﬁing words, " "obscene" speech, and gv0upglibel.g For example,

there are thosc of us in th fiel'd of Bpeech Communication who contend that
: ’ Y
damaging effects on the well

anti-Semitic, racist, and sexist language
being of the people againat whom the racist and

~

sexisy language is divected.

{
¢
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There are others who argue that such Language Ydoes not :;qi‘hms:]y af feet our
attitudes and pehavtor towards the persons who ara dispﬁrngcd and denigrated
by being labglled vermin, mongrel, lazy, and ;nfcriur. The fact rvmain¥

that a variety of groups and in@ivldudlslaff;ched dire;tly by such language

have made cfforts to prohibit its exprescion.

The Japanesc-American Citizen League objected in 1973 to «the TV reruns

of World War II movies such as Across the Pacific, ,Purple Heart, and Behind

the Rising Sun.8 In 1971, the Mexican-American Anti-Defamation Committee

-announced that it plannéd to file a suit asking for $610 million in damages

,/\

because the 'Frito Bandito' television advertisements allegedly éonstitute

o

defamation of character. The Committce contended that the 'Frito Bandito'
. )

ad leaves the impression that Mexican-Ameri.ans are lazy, thieving pcople.”
In the Autumn of 1975, memhers of the NAACP and the Association for

Black Progress exerted pressure in South Portland, Maine "for the removal

of D. W. Griffith's 1915.classic Birth eof A Nation from the city library's

\

fall film series. The groups objected to the showing of the film because
‘ $ , -
it is” 'so negative in regards to the black contribution to the birth of

the nation;' according to the Pres

‘.

ident of the local NAACP chapter.”lo

A
]

One could reasonably argue that in comparison to the prohibitions of
‘ . o ‘ = ) .
sexually "obscene" materials, a stronger case can be made to-demonstrate

that scurrilous, vicigus, insulting language directed aghi;st groups has

héd morelharmfu} effgcts on ;ndi?iduals over the past half century than

a11~the obscene works published over, the éast four centuries. Oné could

argue that moré miseryv, more beatings and torthres, more deaths have come

about as a direct“of indirect result of group defawation than as a result of
) -~ T, . .

obscenity. Yet, for a century the courts in this country have dfalt with

»

\\



hundreds of obneenity cases and comparatively few proup detagatfon cases.
I * . "

v

While handing down ’:;cnr(.’s; of 04!»:,(";'1.)1&,\/ dectsthbns the Untred States Supreme
Court has diryv!]§ spoken only once, in 1952, on the quvﬁllon of group
defamgt fon.

. Ve have before us (hv,tﬁsk of dolng more runanch into the effects of
langunuc in defining humans fnto subhumans, the consequences of . allowling

such languige to be expressed, and the First Amendment protectlon to be

/
The analogies appearing in the pro-censorship opiniony coming from

accorded such speech.

/ .
the Supreme Court need to be examined and criticized in our scholarship.
As scholars competent to analyze ,and judge arguments we might do well to

look at Chlef Justice Burger's analogics used to support the [ive majority

-

decisions of Junc 21, L9?3 to prohibit the sale and distripution of obscene

materials. In Miller v. California Warren Burger compared obscenity with

heroin: 'On¢ can concede that the 'séxual rcvolution’ of reeent years may
have had useful byproducts in striking layers of prudery from a subject
. A \ A

long irrationally kept from needed ventilation. But it does not follow
that no regulation of patently offensgive 'hard core' materials is needed

or permissible; civilized people do not allow unregulated access to heroin

S
. . 1
because it is a derivative of medicinal morphine." 2(

* .

JIn Paris Adult Theatre I v, Slaton, Burger compared obsccnity with

.

garbage, sewage, and controls over securities claims: "...neither the

’

First Amendment nor 'free will' precludes States from having 'blue sky'’

laws to regulate what sellers of sccurities may write or puhlibh about /
N ~

‘the

their wares....Such laws are to protect the weak, the un

. . s ;
unsuspecting and the gullible from the cxercise of stheir own volition. \\\

o
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Nor do rnodern societies leave ai sposal of parbage and sewage up to ot hee

individual 'free will' but inmpone repulation to protwef both public health

and the appearance of public plnm-:.."l’

Such argumnents descrve scholarly examination by Specch Communtcat ton

professors and students who have an expertise intarpumentat ion and debate.
\ .
In an age when the Individual citizen's volee ts sometimes hard to

hear or is stifled, we in Specch Cornunication need to be dofng research
- . b .
related to the question of where one legitimately can be prohibited from
“eommunicating with his or her fellow citizens. Varlous restrictions on
. where I can speak may In the end determine whether T can speak at all.

-

In 1972, the Supreme Court said in Lloyd Corp. v. Tanner that the

PortlnndT\Drc'nn shoppine center was different from the "company town”
2: l{ [ I o

it Marsh v. Alakasa where the prohibition to distribute religious’
H s T &

literature was declaved unconstitutional and different from Logan Valtey

]
in which the majority had decided In 1968 that the Logan Valley Plaza
could not prohibit peaceful picketing of a store located in the shopping o
center. Hence in 1972 the Court decided in Llovd against the handbill
distributoers insidc the Portland shopping mall inviting passersby 'to an
. ! c e . 14 . -
anti-draft, anti-Vietnam war neeting. So nuch for shopping centers as

a forum for communicating on public issues. , .- )
Military bases? In 1972, the Supreme Court did find for John Flower

1 of the American Friends Service Committee, a civilian ﬁﬁq had becﬂ/hrrustod
A - .

for distributing leaflets at Fort Sam Houston in Texas. ¢ The Court Sriedt,
with Justice Burger, Blackmun,.and_Rchnqujst 3&ss0nting: ”Nhatever power

_the authoritics may have to restrict general access to a military facility.
- . . \
here the fort commander chose not to exclude the public from_}h

/ ) | - j
. 10
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 ntrect where petitioner wis arrestedos  The bace comnandant can no more
order ‘;n-ti(‘lwm-l' obtt thin public street beecause he was dlst qut’hiy,
leaf ]yt {)1.1:\ could the city police order any leafleteer ol dn\" publite
street ."18 ' X
But {n 1976, the .‘\'ng‘x.-:x\- Court, th- Jagtices H.‘x;‘.‘;h.)ll and Brennan
dissenting, decided that 1972 Prestdential candidates Benjamin Spock of
the Pcn“)Pl'v'f: Party and Linda Jenness of the Socialist Workérs Party could
be prohibited fronxliistx'ibutiw\g campalyn literature and holding n‘nuW‘tlng
at the Fort Dix parking lot te discuss election issues Qith service
personncl snd thelir dvpvndbnrﬁ;lﬁ So- much for military bases as a forum
' >

to communfcate on public issuces.

r"gfur concern and should Initiate research is whethex

'

i i5£nst hanﬁﬁilling and holding public mectings at
these military-industrial complexes can lead, for all.intents and purposes,
to no public specech and assembly in certain communitioé. Where Is one to
_spenk, to assemble, to petition for a redress of grievances with o\hpr
citfzens if one lives in an area where the shopping center is the only
place where large numbers of people gather daily or if one lives negr
a military base which has no adjacent public "downtown" area, buf 6nly
a shopping plaza ncarby? We need to determine whcthor‘handbilling in a
: . .
shopping center seriously interferes with the proper funbtioniné of a 4
sh&pping mall., We need té determine whether handbilling and campaign
. . -
speaking on a military base have a detericrating effect on the morale
¥ of the tréops.
Thcsq then are just a-few of the areas where scholarship is nceded.
Further, frﬁm_thoso interested in the area of list?ning and listening ‘
- 11
o ' D .
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1

e
nkille, we necd scholar-hitp on the ripght to Hintewrs From thoae intereated

I the atea o parliacentaoy procedare, we need scholarahitp on the odphts
/ .

. s
ol asnsembly and assoctation., From thodt fnterested in oral int}-l‘l’x ctation,
we gecd seholarship on the treedon to read and frecdom from Trerary and

: wy \ 4 .
artistic cen*orship.  FProm thase interested o speech education, we need
. 14

sclholarship on the First Amendooent riphtys of tvachers and students, In

and out of the classcoom.  From those interested in theater, we necod

schotarship on thy ::pm-"In*xm‘axr;;wm'h or cpecech=conduct distinction which

‘

has been uoed on occasion to suppress "obscene' drama productions.
N .
For the welfare of our socicty, for the protection of our freedoms,

for the interestys of our profencion, for the integrity of our academic
I 3 )

freedom

of enprescicn Lolds a prefoerred position ia ouy hicraveint of values by
) t ! \
\

petting on with the job or prodocine move mrhul)n':.hip related to our First
s
i

*

ot frcedoma ottt o whichor st of our .‘/pm-ch Communication ¢lassces
be mockericos of what most of s conceivd as cducation in a free .

SO0CToty,

! .
v
’ M ' ) )
C VAR
) ’/
o’ \
- ’ ‘
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